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,] Absolute Liability Of Companies Under 


The Financial Responsibility Act 


By George L. Burton and 
Baruch S. Seidman 
of South River 
I 

The case of Ambrose v. In- 
demnity Insurance Company of 
| North America,' recently decided 
by the New Jersey Court of Err- 
ors and Appeals, is one of far- 
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the Vice Chancellors. to 
be the first equity judge to 
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Coming fresh as you do from 
academic halls, you _ are. 
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and history of the Court of 
Chancery in England, and how 
equity was brought over to this 
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in this State, equity is adminis- 
tered by the Chancellor in the 
Court of Chancery. distinct from 
the courts administering the 
common law. In this first class 
the procedure is based upon that 
of the English high court of 
Chancery. , 

In the second class jurisdiction 
of cases at law and equity 
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reaching significance in the law 
of automobile liability insurance. 
So important are the implica- 
tions contained in that case— 
not only to those who specialize 
in insurance law, but also to 
the general practitioner—that a 
re-survey of the principles gov- 
erning the absolute liability of 
insurance companies under the 
Motor Vehicle Financial Re- 
sponsibility Act? is warranted. 
Particularly is this so when one 
realizes that the vast majority 
of all litigation arises out of 
automobile accidents, and quite 
frequently, the defendant car- 
ries liability insurance. In fact, 
practically every automobile ac- 
cident suit in which the defend- 
ant is insured possesses a po- 
tential problem relating to the 
absolute liability on the part of 


the insurer. 

In the Ambrose case, an ap- 
peal had been taken by Joseph 
Ambrose, the plaintiff, from a 
judgment of non-suit. Appel- 
lant had instituted suit against 
his brother, John Ambrose, and 


another, to recover for injuries 


sustained by him as a result of 


being struck by an automobile 
stored in his brother’s garage, 
» into which automoile one Gus 


Viehweger, an employee of the 
brother, had driven a Reo 
wrecker belonging to John Am- 
brose. The Respondent, which 
had issued a policy of liability 
insurance to the garage owner, 
refused to defend the action, 
setting forth, among other rea- 
sons, breaches of warranty by 
the insured. Subsequently. the 


plaintiff recovered a judgment 


against his brother and the co- 
defendant, and, execution being 
returned unsatisfied, brought 
suit against the insurance com- 
pany to recover the amount of 
the judgment One of the de- 
fenses raised by the company in 
answer was that the ired 
had breached the warranty con- 
t ed in the polic relatil to 
cupation I he had 
d in the dec I 
b he 
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ol operé 
P] ff l 
rs { 1d¢é 
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lance of e€ poll q 
1 cnooi D ned by J Ni Am- 
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killed The trial Court 

granting the on 
non-suit, ruled that the Act did 
not apply, and that a matter 
law, the insured had been 
guilty of a breach of warranty. 
This the Court of Errors and 
Appeals (four members dissent- 
ing) held to be erroneous, and - 
reversed the trial Court. statin 
that the Financial Responsibil- 
ity Act did apply, and that, 
therefore, the insurer was bar- 
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(Continued from page 1) 


four 
lation 
poses 
ances. 
The 
valid in toto 


paches; and it had no re- 
to the proclaimed pur- 
as set forth in the ordin- 


in- 
they 


ordinances were not 
On their face 


appeared to be a valid exercise 
of power. They were enactments 
which had for their purposes 


‘public safety and general wel- 
fare. The fact that these ordin- 
ances were illegally administer- 
ed did not render them void i 
toto. Under the circumstances In 
the instant the did 
not have’ the power to aside 
these ordinances upon review 
until she first had been convict 
ed under them. 

The writ was therefore dis 
missed without and with- 
out prejudice to an application 
by prosecutrix for a writ of man 
damus to compel respondents to 
grant her the permit license 
which the court found 
entitled to have 

Writ dismissed 


case court 


set 


costs 


or 


she was 





USURY — Where an Usurious 
Agreement is Alleged, Com- 
plainant Must Tender Pay- 


ment of Principal Sum in Or- 
der to be Entitled to Relief in 
equity. 


In Chancery of New 
Between James Bassano, com 
plainant and Rutherford Na- 
tional Bank, national bank- 
ing corporation of the United 
States, et al, Defendants 
September 6, 1939. 
For complainant: 
Krafte 
For defendants: 
Lewis, V. C 
Complainant filed a bill alleg- 
ing that being the owner of an 
automobile he applied to the 


Jersey 


Matthew 


Philip Barbash 


defendant bank for a loan in 
the amount of $260 which sum 
he received from the bank. He 
further alleged that this trans- 
action took the form of a con- 


veyance of to the defend- 


ant motor car company and a 
re-conve ce in the form ofa 
col dit on bill of Ssaie alling 
for payments aggregating the 
sum $337.50. He further al- 


' the 


leged that the car was- insured 
against fire, and theft with so 
called $50. deductible collision. He 
also alleged that he did not un- 
derstand the various documents 
signed by him in consummating 
transaction 

The complainant contended 
that the transaction was in vio- 
lation of the “Small Loan Law 
and the banking liaws of the 
State and prayed that the con- 


ditional bill of sale be set aside 
and enforcement of it enjoined 

On motion to strike the bill 
the court held the bill defective 


because there was no allegati 


by complainant as to exact 
what he understood the tran 
action to be nor was there 1 
prayer for reformation of the 
documents to conform to 
such actual agreement be 





the partie The c t 
having set forth an alleged usur- 
lous agreement failed to tender 
the amount admittedly recei 
ed from the bank He had 
therefore, failed to comp h 
the rule that he who eks 
equity must do equity 

The Court also pointed out 
that the “Small Loan Act” did 
not apply to National Banks 


Bill dismissed 

EQUITY — Where allegations of 
bill if proven at final hearing 
will entitle complainant to re- 


lief motion to strike bill will 
be denied. 
REFORMATION — Where mut- 


ual mistake is not alleged re- 
lief will be denied. 

In Chancery of New Jersey 

Between Frances n- 
plainant and Charles Csik and 
Suzanna Csik, his | t 
Defendants. 

September 6, 1939. 

For complainant: Cx 
and Michael Andrus 





For defendants: Hart & \V 
naman. 
Lewis, V. C 
In 1927 o1 Cmoch and his 
wife purchased certain 
East Rutherford Known as Lots 
Nos. 16. 17 and 18. So the 
after C: d his f x 
ed am 
tract t C ist id 
short el é executed a 
ith tgag to Rust on the 
balanc the premises. Con 
plainan hased e of these 
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mortgages and the defendants 
the other. In 1933, each of these 
mortgages was foreclosed ana 
the complainant and the defen- 
dants respectively received Sher- 
iff’s deeds to the premises de- 
scribed in their respective mort- 
gages. 

Alleging that through mistake 
each of the mortgages was 
the wrong portion of the prem- 
ises described in the mortgage 
which had been assigned to de- 
fendants, this bill was filed pray- 
ing that the mistake be rectified 


on 


and that a decree be entered 
directing an exchange of deeds 
so as to carry out the origina! 


and nding of 


the parties 


understa 


intention 


On motion to strike the bil) 
the court held that since there 
was no allegation that there was 
a mutual mistake equit ild 
not grant the relief requested. If 
any mistake occurred in the ex 
ecution of the mortgage late: 


assigned eeinans, 4 it was 


to con 
a mistake in which the mortgag- 
rs. ‘he attorney, Mr Rust , and 
‘om iainant were involved and 
not one in which the defendants 
wert involved, since they wert 
not in any way parties to the 
transaction and had no dealings 


with complainant 


The court, however, found that 


the instant situation was diff 

ent from the ordinary suit for 
reformation of documents and 
quieting of title. The bill alleg 


complainant 


ed that both the ‘ 
that 


and defendant assumed 

each of them had a part of 
nises mortgaged of record t 
e other. Upon the foreclosu 
both in 1933 each 
parties took possession of 
and has been in I 
since of the part of the premises 
to which record title was in the 
other, and the true state of facts 
was not discovered until this 
year. The court held that if these 





mortg: 


s t~ages 
the 


posse sslon ever! 


allegations were proved at final 
hearing they would entitle com- 


The motion to 





plainant to relief 


strike the bill was therefore re- 
erved until final hearing 
Order accordingly 


TRUSTS Where the Gift 
Essentially Charitable the 
Mere Fact That the Instru- 
mentality Through Which it 


is 


Passes is a Prize Does not In- 
validate 


it. 
New 
M 


Jersey. 

Sheen and 
complainants 
and 
ompany of 
New Jersey, Ex- 
Trustees under 


“~homas G. Sheen, 


Sheen 
ust C 








ased, 


and Grace M. 
Sheen, Defendants. 
August 24, 1939 
For complainants: McCarter & 


English. 

For defendant, Elizabeth Sheen: 
Elwood F. Kirkman 

Executors and Trustees: 

bert K. Bell ‘(Bourgeois & 

Coulomb, of counsel) 

For defendant, Grace M. Sheen: 

Russell L. Browne 
Sooy, V. C. 

Complainants, brother and 
nephew of the late _Thomas G. 
Sheen, who died testate, seek a 
construction of the “will so that 
a trust therein created may be 
declared void resulting in in- 
testacy as to the trust fund. 

By the will a trust fund was 
created for the payment of 
specified sums to Elizabeth 
Sheen, James M. Sheen and Al- 
vord Sheen during their life- 

Thereafter the _ trustee 
was directed to establish a trust 
fund, the income of which was 
to be used annually for the pur- 





me. 


pose of awarding a prize to the 








outstanding Doctor of Medical 
Science in the United States for 
year. It stated that the 
pose in creating the Award 


each 
pur} 


was to further the study of med- 
icine and is to compensate the 
doctor or doctors who have 
each year done something out- 
standing in the medical profes- 
Sion. 

The complainants contended 
that the latter establishment of 
a trust was invalid and void 
because the trust attempted to 


be set up was not charitable. The 
court held the primary purpose 
of the gift was the advance- 
ment of medical study and sci- 


with its resultant benefit 





to the public which it might not 
et if the study of the medical 
science was allowed to Stagnate 
The primary purpose was to 
stimulate the advancement of 
t science with a rew a. not 
t ill doctors who contributed 
te s advancement, but to the 
outstanding doctor who merely 
gets a prize for his contribution 


the advancement Where a 


rift essentially for a charit- 
able purpose, the mere fact that 


a prize or award is given as the 


instrumentality through whom 
the benefit flows to an indefi- 
nite number of people required 
for the charitable gift, does not 
nvalidate the gift 

The trust was therefore a val- 
id charitable trust. 

Order accordingly 
TRUSTS — A Resulting Trust 


Will Not Be Impressed On 
Property Where There Is No 
Proof That It Was Intended 
That The Moneys Should Be 
a Gift. 
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tr damage to property 


© €xtent of at least one 
“red dollars ($100.00 or 


1€ discretion of the Com- 
“her, from the person in 

name such motor ve- 
r CO. S registered, or both, ex- 
rN.) Where person, in opinion 


Commissioner, is not 
at fault for causing accident, 


proof of financial responsibil- 

Seer * *"' 

Proof of financial responsibil- 
ity to respond in damages may, 
under the statute, take one of 


first, the deposit 
Commissioner of money 
or collateral in the amount spec- 
ified by the statute; second, the 
furnishing of a bond; and, third, 
the filing of evidence that a 
policy of liability insurance has 


been 


three 


with the 


iorms; 


Y 


ods of compliance are not with- 
in the scope of this article. We 
are concerned primarily with 


the third. 
The form of insurance policy 
required is one that is generally 


issued by companies in this 
State. This is, it insures the 
named assured, or any other 
person operating the vehicle 


covered with the express or im- 
plied consent of such named in- 
sured, against loss from the lia- 
bility imposed by law for injury 
to or death of third nersons, or 
damage to their property. Such 
olicy must be in the amount of 
5,009.00 on account of 
or death of one per- 
$10,000.00 count of any 
in injury 


death of more than one 


A 
S 
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applicable Motor 

lancial spring ec sion Act of 
any State or Province, and all 
Laws am 1e! a atory thereof or 
ipplementary thereto which 
y be or become effective 
hile this policy is in force, to 
e ex t of the coverage and 
the limits of liability required 
by such Act, but in no event 
in excess of the limits of lia- 

bility stated in the policy.” 
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Therefore, if the 
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or had fail- 
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had refused to co- 
had violated any of 
h promissory warranties 
contained in the policy, the lia- 
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to victims of the insured’s negli- 
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,of the 


issued.? The first two meth- | 


gence ceased. No recovery could 
be had in an action brought on 


These principles are still in 
effect. But, if the policy is one 
which comes within the pur- 


the policy. 
view of the 
is precluded from raising 
above defenses 
the injured person, 
damage occurs. Its liability 


statute, the insurer 
any 
against 
once loss or 
is 


absolute, and it is bound to pay 


judgments 


One misapprehension 


obtained against the 


that 


should be clarified as to the out- 


set is the belief that the 


mere 


insured. 

It is of vital importance, 
therefore, to determine when a 
policy comes within the provi- 
sions of the Act—whether such 
| policy, to use a commonly ap-| 

plied term, is a required one. 


uals mentioned 


The same problem was pre- 
sented in thé-MecLaughlin case 
in the Supreme Court, and again 
it was held that the mere exist- 
ence 
bility 
= a required one. 
: was necessary to allege in the 


complaint that the insured, 
the time the policy was issued, 


in the first 


ed, 
of a Financial Responsi- 
clause did not make the 
In addi- 
, the Court pointed out that 


di 


at 


sured had previously 


ceeded the 
appeal, 


been 


section of the Act that would volved in a motor accident in- 
create absolute liability to- volving property damage of over 
wards thé injured third per- $100.00. The trial Court left it 
| eames to the jury to determine wheth- 


er the damage had in fact ex- 
amount stated. On 
this ruling was sustain- 
the Court of Errors and Ap- 
peals holding: 


* the real point of the 
spute was whether the dam- 


age caused by that accident 
had amounted to over a hun- 
dred dollars. 
ed, the Judge left this question 


As already not- 


fell within one of the classes to the jury, and we think 
specified by the statute. properly. * * * Then in regard 

In the case of Atlantic Casual- to the rider the Court held 
‘ty Ins. Co. v. Sorgento,'? a pol- that it should be considered 


presence of a Financial Respons- | 


ibility 


clause is sufficient to be- 


stow upon the policy the attri- 


butes of the statute. 


This is not 


so. It has already been stated 
that almost every standard pol- 
icy contains such clause. As 
the Court said in the case of 
McLaughlin v. Central Surety & 
Ins. Corp.,!" “to construe the 
tatutes in question as making 


ibsolute the liability 
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inder every policy of insurance 
hat is issued would be reading 
o tl tatutes a meaning tl 
is not intended.”’ It is not e 
m of the policy that control 
tatus of the insured. 
prosiem 1 f 
1ined the case of ‘Gon an 
Accident & ‘Guarantee Corp. v. 
Peerless Cleaning & Dyeing 
Works, which the questior 
was first presented. Incider - 
ly, the opinion, though handed 
down by a District Court, con- 
tains sound law and is extrem«s 
ly well-considered The Court 
held 
“The Financial Responsibil- 
J t does not apply to every 
poli of automobile insur- 
ance issued in the State of 
New Jersey. It does not say 
] the liability of the insur- 
ance shall be absolute and 
favor of every claimant injur- 
ed by the assured under any 
policy of liability insurance 
The provision for making lia- 
bility absolute toward a third 
person is contained ibdi- 
on A of section 10, p. 201: 
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and then 


immediately follows the provi- 
sion for absolute liability just 
quoted. The expression, ‘such 
motor vehicle liability policy’ 
providing for absolute liabil- 


ity, clearly refers to some par- 


ticular class of policy 
tioned earlier in 
And that policy 
required in certain 
cases under this statute. * 

“Hence, it is only 


men 
the statute. 
is the policy 
specific 
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a policy 


used as proof of financial re- 
sponsibility in the case of one 
of the four classes of individ- 
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On September 2, the vehicle cov- 


statute and require the insured 
to furnish proof of financial re- 
sponsibility 
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death of third party. The Therefore, under the cases 
Commissioner did not invoke the cited, before a policy can be 
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specified in Section 1 of the Act. 
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ranty. The Court held: of an accident does not of itself 
“Assuming that the Com- create absolute liability on the 
missioner of Motor Vehicles part of the insurer, unless 
could and should have called the time the policy was issued, 
upon the Sorgento Company the insured was one of those re 
furnish proof of financial quired by the statute to furnish 
ponsibility, because of the proof of financial responsibility. 
accident of September 2d, However, the Act not ef- 


1933, it i yovious that the fective if the incident which or- 
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required any such proof of fi- the categories of Section 1, oc- 
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at the happening of Sep- (Continued on page 6, col. 1) 
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TOMORROW'S BAR IS TODAY’S CONCERN 


. there or can there be such 
ng as real test of character 
spplicants who seek admis- 
to the Bar? 

re are a who 
that there can be no such 
zin actuality. They main- 
that future acts of human 
* cannot be foretold by 
- past conduct; that how a 
cular person will resist 
station cannot be predicted 
-nything that individual re- 


few main- 


at 








his past record or in 
attitudes. 

nose Who hold such views 
sid logically advocate the 


of all character and 
xs committees and the ad- 
n of the Bar solely on test 

educational qualifications. 
Efforts Perfunctory 


tion 


r many years, in most jur- 
tions, there have been char- 
- and fitness committees, 
y appointed by the Courts 
empowered to admit 
jidates to the Bar. Much of 
work of these committees is 
and little influ- 
upon the candidates whose 
racter and fitness they are 
to pass upon 
many jurisdictions, neither 
mmittee nor the candi- 
any knowledge of 


until the c 


are 


starv nf 


each 
existence, 
fully completed 
gal education and has 
d his Bar examination 
a few jurisdictions 


required 


an- 


1as nis 


‘ ] 1" 
nt ol law 


vith the character com- 


tud 


h a system 
little value can 
rained by the student, and 
vastly more important 
ttle can be expected in 
of protection to the 
from the rupulous 
tr of tomorrow. 

Question to Be Faced 
& the question should be 
arely faced by the Bar and 
snch. Can we have any 
¢ of character examination 
t gives any promise of better 
mber of the _ profession? 
® we been altogether too 
about this funda- 
nd avoided our respons- 
the public by content- 


ap- 


ol 


unsc 








urselves with the thought 
. after all there is such a 


2 as a character committee 
at relieves the Bar and the 
m further responsibil- 





probable that a large per- 
aze of the applicants in 
district have sufficient 
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character requirements to meet 
any test. It is the small per- 
centage that should never be 
admitted but under the prevail- 
ing method get by, that cause 
damage to the public and 
the profession than all the fine 
young men who are admitted 
can offset. 
Where Weakness Lies 

It is onw well recognized that 
the weakness in the future Bar 
of this country exists, to a large 
extent, in the present system 
which treats the character qual- 
ifications so lightly. 

The National Conference of 
Bar Examiners last year ap- 
pointed a special committee to 
study this very important ques- 
tion. As a result of the work of 
this committee, the Conference 
at the July, 1938, meeting re- 
commended that character com- 
mittees require that applicants 
register and be examined by the 
committee at the beginning of 
their law study rather than at 
the end. Obviously, such a 
method discloses its own ad- 
vantages both to the student 
and to the welfare of the Bar. 

For 10 years the state of 
Pennsylvania has required reg- 


re 
Ol 


n 
iii 


istration and investigation of 
prospective students at the be- 
ginning of their law study and 
that state has demonstrated the 
value of such a system 
In some other states registra- 
tion is required at the beginning 
the law school study, but no 
ivestigation is then made by 
c nmittee 


) 
lili A 


rimely Inquiry Best 


It seems apparent that a 
much greater service could be 
rendered by character commit- 


tees, if they gave some time to 
applicant before he has 
three years in the study 
of law. It would be far easier 
and more fair for the committee 
to advise certain applicants to 
pursue some other vocation, at 
the beginning of their formal 
study rather than at the end. 
The recommendation is also 
made that administrative ma- 
should be employed in 
investigation of applicants 
about whom some question aris- 
The work which the Na- 
tional Conference of Bar Exam- 
iners does in the investigation of 
“foreign” attorneys indicates 
that very often, the applicant 
whose general reputation is not 
good, can be affirmatively prov- 
en to be unfit for admission 
The employment of this service 
every case of applicants ap- 
under the rule of comity 
s now required in 23 states and 
recommended in all 


*t10NS. 


each 


spent 


the 


es. 


plying 


S se 1S 





and the Bar 
eraly are urged to make 
study of the question of 
sponsorship for law 
active practitioners, 
which has 
Pennsylvania 


associations 


a 





1 of 
by 
o the system 
employed in 
since 1928 
Bridging the Gap 
The necessity for some means 
of bridging the gap between the 
law school and active practice of 
law becomes more apparent as 
fewer students are able to ob- 
tain positions with lawyers. In 





the days of law-office-trained 
lawyers this problem did not 
xist. But now that most stud- 
ents are admitted upon law 
*~hool education, the lack of 


actual experience with the fund- 
amentals of the art of practicing 
law as 
science of law, presents a grave 
problem to the Bar and the pub- 


lic 


distinguished from the, 


Lawyers’ Responsibility Is To Defend Justice 





Billings, 
temples of justice of “termites” 
is the most pressing task facing 
the lawyers and judges of Amer- 
ica, declared Charles A. Beards- 
ley, president of the American 
Bar Association, in an address 
before the members of the Mon- 
tana Bar Association. 

“The American people never 
were in greater need of an in- 
telligent, well-trained, inde- 
pendent and fearless bench and 
bar,” he said. “Our American 
temples of justice are constant- 
ly being undermined by power- 
ful and persistent assaults. 
Throughout the civilized world, 
international morality ane law 
are giving ground to interna- 
tional lawlessness and anarchy, 
thereby breeding termites in the 
temples of justice. 

“There are nations whose 
temples of justice are neither 
honored nor worthy of honor, 
whose legal professions are no 
longer free or fearless in cham- 


pioning the rights of free peo- 


ple. 

“The responsibility of lawyers 
and judges in America is to pro- 
tect and defend the administra- 
tion of justice against threats 
from high and low, against the 
threats of socialized law and 
other threats that have come 
from high places in the national 
zovernment.’ 

Mr. Beardsley said he referred 
particularly to the recent speech 
Solicitor General Robert H. 
Jackson, who told lawyers at- 


ot 


There is much truth in the 
statement of Mr. Oscar C. Hull, 
quoted in the Journal of the 
American Judicature Society in 
February, 1936, as follows: 

“The graduate who has no as- 
sociation with the experienced 
lawyer and who hangs out his 
shingle, starts practicing alone 


or with a fellow embryo, is like | 


a rudderless ship. * * * My own 
observation leads me pretty defi- 
to the conclusion that 
more poor advice is given and 
more law suits are poorly pre- 
pared and poorly tried by rea- 
son of the lack of knowledge of 
the art of practicing law than 
by lack of knowledge of law it- 
self.” 
Many Poorly Equipped 

When we consider that every 
in the United States with a 
population of two hundred 
thousand or more, except three, 
a law school, and many 
have several, the number 
lof poorly equipped young law- 
vers trying to serve the public 
“interneship”  experi- 
presents problem well 
best thought of the 
Bar and the Courts. 

Much good can come from 
system of sponsorship by which 
the student learns the 
standards of conduct that dis- 
tinguish the profession of law 

the competition of busi- 
ness and industry. 

While it is recognized that 
conditions differ in different 
localities, it is undoubtedly true 
that methods of committees in 
most _ jurisdictions can be 
brought into similarity, at least 
in fundamental requirements, as 
has been outlined. 

This problem is not alone for 
character committees to solve. 
It is the direct responsibility of 
every admitting court. The pub- 
lic will not long tolerate the al- 
most complete lack of consider- 
ation that is now given in most 
jurisdictions, to the quality of 
| the lawyers who are to serve 
‘them in the future. 


nitely 


city 


have 


cities 


without 
ence a 


worth the O 


ethical 


from 


Mont.,—Ridding the);tending the American Bar As- 
|sociation’s annual 


meeting in 
San Francisco that unless they 
reduced __ their charges, they 
might expect to be faced with 
socialized law in the form of 
legal services furnished free by 
the national government. 

“What is the administration 
of justice but another name for 
the services to the public rend- 
ered by lawyers and judges?” 
Mr. Beardsley asked. “Most of 
the shortcomings in the admin- 
istration of justice are therefore 
our shortcomings.” A frank ap- 
praisement of them, he 
shows the following: 

“Legal procedures tend to be 
unattractive to the public—they 
are “cumbersome, uncertain, 
slow.” Hence the public is con- 
stantly on the lookout for sub- 
stitute processes that dispense 
with the services of lawyers— 
such as arbitration proceedings, 
title insurance, administrative 
tribunal hearings, etc. 


“There has been no very sub- 


stantial improvement in legal 
processes for many generations. 

“Our method of drafting legal 
documents is calculated to im- 
press the ignorant with an ap- 
pearance of wisdom, but it is 
also calculated to make us ap- 
pear more or less ridiculous in 
the eyes of the well-informed. 
Instead of using American lan- 
guage, language that our clients 
can understand, instead of using 


words merely to express ideas, 
we use words with obscure 
meaning, and we _ use. three 


words where one will do; thus, 
we ‘give, bequeath, and devise’, 
and so on,” Mr. Beardsley said. 
“Reform of office practice is a 
duty which falls exclusively on 
the lawyers, and reform of court 
practice is a duty shared by law- 
yers and judges. Court delays 
are their joint responsibility, 
while antiquated, moss-covered, 
time-consuming technicalities of 
the courtroom are all judge- 
made”, he charged. 


“Ours is an exclusive franchise , 


to operate the administration of 
justice”, Mr. Beardsley told the 
Montana bar. “The principal 
commodity we have to sell is a 
ride in the administration of 
justice. Why not make it at- 
tractive, thereby increasing the 
demand for our services; there- 
by counteracting the demand 
for lay substitutes, both lawful 
and thereby gaining 


inlawful; 


;more public respect by the sim- 


f deserving 
respect? 


ple device o more 

public 
“Our 
lved, no 

bankers, title 


brokers, n 


problem may best be 


rresting the 


DY a 


men, real estate 


otaries 
é corporation 


and members of 


collection 


agents organizers 


the automobile 


clubs and associations, who en- 
croach on the practice of the 
law, not by talking straight- 


from-the-shoulder to the public 
officials who threaten us with 
socialized law, not by hollering, 
but by making our services more 
attractive and giving the public 
the best possible administration 
of justice.” 


said, | 


First State Supported Negro 
Law School Opens 


First Such Institution Is Result 
of Supreme Court Holding 
—Has 30 Students 


St. Louis, (CCNS) — First 
classes in what is believed to be 
the first state-supported Negro 
law school in the United States 
was held here September 20. 


Dean Louis E. Taylor, form- 
erly of the Howard University 
faculty, said that 30 students 
have already matriculated and 
| that he expected as many as 60 
|in the first year’s class. 

The school, which is a part of 
|Lincoln University at Jefferson 
|City, was made necessary by a 
| U. S. Supreme Court decision 
|that a Negro had the right to 
| attend the law school at the Un- 
|iversity of Missouri or its state- 
| supported equivalent. Plaintiff 
jin that case, Lloyd L. Gaines, 
| has stated that he will be one of 
| the first students. 





The school] has been establish- 
‘ed with a $200,000 appropriation 
| voted by the Missouri Legisla- 
,ture. Four faculty members 
have been engaged and a li- 
‘brary of 10,000 volumes has been 
purchased in an effort to qual- 
ify for approval by the Associa- 
tion of American Law Schools. 

The school is housed in a 
building formerly occupied by a 
hair tonic factory. Two floors 
have been converted into class 
rooms and a third into a dorm- 
itory. 

OBITUARY 

Edward Nugent, Sr. of Eliza- 
beth, who was admitted to the 
bar in 1896 died September 16th. 
Mr. Nugent was active in public 
affairs) having been a member 
and president of the Elizabeth 
Board of Education, and also 
having been a member of the 
City Council. Since 1936 he was 
the City Attorney of Elizabeth. 


Lawyers can most effectively 
work these changes through ef- 
fective bar organizations, local, 
state and national, Mr. Beards- 
ley said. As the representative 
of 32,000 lawyers throughout the 
country, Mr. Beardsley is 
strong exponent of the integrat- 
ed bar, created by legislative au- 


a 


thority, and vested with gov- 
ernmental powers to render 
public service. He is an Oak- 
land, California, lawyer, a erad 
uate of Stanford Univer! nd 
of the Stanford Law School nd 
a member ol St d 
faculty 
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the same courts, but 
cedure is kept distinct 
‘9 general the same as in 
¢ class. 

ne third class fall those 
; law and equity 
red by the same court 


are 





nere codes or practice acts 
distinctions in pro- 


» the 





id discretion 


-ellor, to be exer sed 
sing to the circumstances 


encies of each particu- 

Hence it is that tt 
sinant or petitioner as the 

:>be “Humbly prays etc.” 
discretion is 
4 , but must be 
sed in accordance wit 
principles and precedence 
jurisprudence. Under 
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’ it. How- 
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grant mes 


grant 


] duty to 
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stg to the exercise of 
ction of the Chancellor 
reat difference between a 
law and a 
is this: That 
igidly adheres to its own 
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court of 
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court 








red rules, be the injus- 
c. - rising therefrom ever so 
the court 


371 it, whereas 
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blished rules, if the 
justice arises from so do- 
the same reason 
, supersede the 
ae pels it te ip 
: ilso 
9 t be inferred om 
: I have just said that equit 
reet rned by no rule at al 
rly 


a fact 


sity 
eqully 
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that many of the 


have 





/nviolable in all cases. be- 





none 
gem J : they have never been 
lortherly mes tc be unjust. But here it 
e... <) to recall the warning re- 
it issued by Dean Roscoe 
rag wh he said: “We must 
ute ir equity and not per- 
i. > _ by havins ‘ prin- 
poor . f flexible justice convert- 
thence 2ame‘o hard and fast rules 
simet 
Ster : 
relationship between 
—_ court of Chancery and the 


h Court of Cl 





he “ gnized by our Court 

. d Appeals in the cass 
; derson v. Eggers, 63 N. J. E. 
t. 5. 2: Pggoere the Court said 

55 But New Jersey distin- 
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tedies in equity. and I know 
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sessed by its English proto- 


types.” 


And in speaking of our prac- 
tice, Chancellor Williamson in 
West v. Paige, 9 N. J. E. 204, said: 

“In the absence of any es- 
tablished practice or rule in 
our own court to the contrary, 
we follow the English practice. 


n all cases where such prac- 
tice is not rendered inapplic- 
ible by some statutory prov%- 
sion, or does not violate the 


Spirit olf our regula- 


tions.” 
By 1870 the business of 
Court of Chancery had outgrown 


statutory 


the 


the ability of the Chancellor 
alone to conduct it, and it be- 
came necessary to devise some 


means by which relief could be 
afforded. In 1871 the Legislaturs 
passed an act creating the first 


Vice Chancellor to be appointed 


by the Chancellor. Since that 
time, as the 


business of the Court 
‘regsed ‘ 
Chancellors 


has the 


Vice 


numher 


has increased 


from time to time so that today 
there are ten Vice Chancellors 
functioning in this State. The 
introduction of Vice Chancellors 


into our system of Chancery jur- 
isprudence from legisla- 
tion based on the ancient right 
of the Chancellor to call upon 
the masters of his court for their 
advice as to his actions in causes 
ana pre 

In re Vice Chancellors, 105 
. E. 715. The Vice Chancellors 


or the Chancellor and advise 


arose 


him what decree to make. By a 
general order of reference con- 


the rules of the Court 


liti 


of 
Ul 1iili- 


tained in 
of Chancery certain types 
lave been generally re 

ferred to the Vice Chancellors; 
in all other cases the Chancellor 
divides the work among the 
members of his Court by special 
orders of reference. The Chan 


gation 





cellor, however, may refer an‘ 
case to any master of the Court 
Time does not permit a survey 
of the growth of Ne Jerse 
equity since 1705 the vear i 
which the Court of Chancery 


as established in 


Ww this State 
The 


Chancery records prior t 





1830 are incomplete. Hence 
accurate history of its gro 
and development must com- 
mence with about 1830 when the 





me of! 


lum 
The 


s reports 
appeared 


equity 


decisions of the 


can 
125 





ed t 

The outstanding features ¢ 
( equity development hat 
ber the elastic adaptation of 
he equitable process and the 
broad equitable principles of ou 
changin g social and economic 
life, the pruning off of obsolete 
equitable remedies, and the soft- 
ening of the rigors of the com- 


law by imbuing it with the 
influence of equitabls 


States where courts of 
id law have been merg- 
equity jurisprudence has 
stunted in growth and ad- 
ministered with a legal eye. 
There, equity is regarded 
bundle of remedies 
be disregarded in favor of newer 
forms of redress. With us, equity 
is a passion, a religion, a living 
and grow ing jurisprudence, 
broad enough to be adapted 
new and changing conditions 
The influence of our Court of 
Chancery has been far flung and 
our equity decisions have been 
cited with respect in all the civ- 
ilized parts of the world. Our 
equity courts have produced 
some of the greatest equity 
judges of the land. 

Our Court of Chancery has 
had a long and honorable 
eer. Although established in 1705 
its roots are deeply embedded in 
hundreds of of English 
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Chancery Motion 
Schedule 


October, 1939 
VICE CHANCELLORS 
Monday, October 2 
Camden Davis, V. C. 
Elizabeth Stein, V. C 
Hackensack Lewis, V. C. 
Jersey City Fielder, V. C. ant 
Egan, V. C. 
Tuesday, October 3 
Trenton The Chancellor 
Atlantic City Sooy, V. C. 
Newark Bigelow, V. C 
Trenton Buchanan, V. C. 
Thursday, October 5 
Branch Berry, V. C 
Monday, October 9 
Camden Davis, V. C 
Elizabeth Stein, V. C 
Jersey Fielder, V.C 
Kays, V. C 
Teedav, October 10 
Trenton The Chancellor 
Atlantic Sooy, V. C. 
Newark Stein, V. C 
Trenton Buchanan, V. C 
Thursday, October 12 
HOLIDAY 
Monday, October 16 
Davis, V. C. 
Stein, V. C. 
Egan, V. C 
Kays, V. C 
Lewis, V. C 
October 17 
The Chancellor 
Sooy, V. C. 
Berry, V. C 
Buchanan, 


Long 


anc 


City 


Camden 
Elizabeth 
Jersey City and 
Paterson 
Tuesday, 
Trenton 
Atlantic 
wark 
Trenton 


City 
Ne 


". € 








judicial history when the Chan- 
cellor emerged as the keeper of 
the King’s conscience. It is our 
precious heritage. Its light has 
shed justice through the centur- 
ies. 

In concluding 


my remarks, I 
can find no bett 


than 


dut- 


er word 

to outline your 
orneys and solicitors in 
before the courts of this 


( 
to the n- 


nractic 
practice ) 


S € Your devotior i in 
ter of your clients, the study 
nd preparation of your ca 





our argument in court must all 
, floret y ¢ Tebtl } +Y lieatior 
Ii an asslaquou application 
conscience his method of 
acticing law is in itself a pra 
tice of equity, because ) equi 
‘an result unless the _ solicitor 
becomes an instrument t 


> traditional position of the 


ver as an Officer of the court 


attains its greatest significance 
in the Court of Chancery where 


the flexibility of 
ciples depends to so great a de- 
gree upon 


attained it 





i + <2, 
counsel. When ¢ 





mini ster it. When equit 
zed is counsel v r tl 
nt 


I remember hearing the late 
Vice Chancellor Backes say: “I 
need no great citation 
to decide almost any matter sub- 
mitted to me. I merely ask: ‘Is 

conduct the sort that I 
learned at my mother’s knee?’ 
If it is I know it is right and I 
so decide.” You may well study 
the opinions of the great Vi 
Chancellor and his style, 
how much he said in a few words 
and how he exemplified con- 
science and the ideals of 
training. 

The privilege of practicing law 
granted to you under the seal of 
the State of New Jersey carri 
with it the conscience of 
Chancellor. It imposes a trust 





the 


Ul 


see 





which the Chancellor zealously 
guards. In your capacity as a 
fiduciary you must serve the 
Chancellor’s conscience with 

ir own. The torch is yours. See 
to that it continues to burn 


brightly 


Thursday, October 19 
Long Branch Berry, V. C. 
Monday, October 23 
Camden : Davis, V. C. 
Elizabeth Stein, V. C. 
Jersey City Fielder, V.C. and 
~~ and Egan, V. C 
Tuesday, October 24 
Trenton The Chancellor 
Atlantic City Sooy, V. C. 
Newark Bivelow, V. C. 
Trenton Buchanan, V. C. 
Thursday, October 26 
Long Branch Berry, V. C. 
Monday, October 30 
Camden Davis, V. C. 
Elizabeth Stein, V. C. 
Jersey City Lewis, V. C. and 
Kays, V. C. 
October 31 
The Chancellor 
Sooy, V. C. 
Stein, V. C. 
Buchanan 


Tuesday, 
Trenton 
Atlantic 
Newark 
Trenton 


City 


¥. 6. 


ADVISUOKY MASTEKS 


Monday, October 2 
Atlantic City Erickson, A. M. 
Camden Knight, A. M. 

Tuesday, October 3 
Campbell, A. 
Herr, A. M. 
Backes, A. M.., 
Rogers. A. M 
Trapp, A. M 

Wednesday, October 4 
Elizabeth Herr A. M. 
Freehold Trapp, A. M. 

Friday, October 6 
Bridgeton Erickson, A. M. 
Jersey City Stanton, A. \ 
Paterson Stafford, A. M. 

Monday, October 9 
Atlantic City Erickson, A. M. 
Camden Knight, A. M 

Tuesday, October 10 
Campbell A. M. 
A Newark Advisory 
Master 
Backes, A. M.., 
Rogers A. M 
Trapp, A. M. 
Wednesday, October 11 

Trapp, A. M 
October 13 


ite, 


Hackensack M. 
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and 
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Hackensack 
Newark 
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Friday, 
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Jersey City 

Monday, October 16 
Atlantic City Erickson, A 
Camden Knight, A 

Tuesday, October 17 
Elizabeth I A. M 


Wednesday, October 18 
hold Trapp, A 

Friday, October 20 
Bridgeton Ericks 1. M 
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Jersey City Stanton. A. M 
Paterson Stafford. A. M 


Monday, October 23 
Atlantic City Erickson, A. M 
Camden 


Tuesday, October 24 





Ha ck Campbell. A. M 
Newark Grosman. A. } 
Trenton Backes A. M 
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Tr 
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Errors and Appeals 
Decisions 


The following decisions were 
handed down by the Court of 
Errors and Appeals: 
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required ones. The 
fourth case cited by the Court 
that of Continental Casualty 
v. Lanzisero, in which it was 


sons are 


1S 
Co. 





said that a policy taken out by 
an owner of a motor vehicle, 
that had previously been in- 
volved in an accident, came 
within the provisions of the 
Act 

In that case, Lanzisero’s motor 
truck was involved in an acci- 
dent on October 24, 1933, while 
being operated by his employee. 
On the same day, learning of 
the accident, he hastened to the 
office of his friend, one Kravetz 
an insurance agent, and induc 
ed the latier to call complain 
ant’s agent on the telephone 
ind request the issuance of a 
p y on the truck. Complain 

nt agent once issued a 
binder effective from 12:01 A.M 
of the date of the accident. The 
yily question involved was 
whether a uit to cancel the 
poli t ground of fraud 
could be tained. This i 

ie was resolved in favor of the 
comp! Anything that 
the ¢ have said witl 
respect to the Financial Re 
ponsibility Act was, therefore 
mere dicta 

It appear thu that the 
Ambrose case has been decided 
ipon the ba of four cases, of 
Which three are not in point 
and the fourth contains dicta 

doubtful value. 

Should a distinction be drawn 
between the operator and_ the 
owner of a motor vehicle? Let 
us examine the language of the 
Act The Commissioner is re- 
quired to demand proof of fi 
nancial responsibility from any 
person 

“who, while operating any 

motor vehicle, shall have 

been concerned in any motor 
vehicle accident * * * or in the 
discretion of the Commis- 
sioner from the person in 
whose name such motor veh- 

icle is registered, or both * * 

It will be noted that, as to 
he operator, the wording of 
th tatute is explicit “the 
Commissioner’ shall require’. 
Such language is mandatory; 
that is, the Commissioner is di- 
rected to demand the stipulat- 
ed proof of financial responsi- 

Obviously, a policy ob- 
tained by one falling within 

I ification would be a 

quired policy, for such person 

d be from whom the 
Commissioner is expressly di- 

f d requ the necessary 
proof. 

But while it is mandatory 
upon the Commissioner to re- 
quire proof from the operator, 


it is discretionary as to the own- 
er. If there such discretion 
on the part of the Commission- 
er, how can a policy obtained by 
such owner be a required one, 
particularly if the policy was 
secured without any demand 
from the Commissioner and 
with no thought of complying 
with the Financial Responsibil- 
ity Act? The financial respons- 
ibility clause appears in every 
standard policy, but it does not 
apply unless the insured is one 
from whom the Commissioner 
is directed to require proof of 
financial responsibility. Of 
course, no formal demand need 
be made. But where the as- 
sured is under no duty to fur- 
nish such proof, and the Com- 
missioner is*not directed to re- 
quire it, can it be concluded that 
such policy was procured in 
contemplation of the _ statute, 
even though the insured had no 
intention of ccmplying with the 


1S 


Act? 


VI. 

However one may view the 
opinion in the Ambrose case, it 
down, nevertheless, the 
principal which, unless over- 
ruled, must be applied to similar 
cases in the future. An illustra- 
will indicate how stringent 
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